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Executive-Summary 

The City of Cape Coral (Applicant) has developed this City-wide Habitat Conservation 
Plan (HCP) as part of a future application for an Incidental Take Permit (ITP) from the 
U.S. Fish and Wildlife Service (USFWS), pursuant to Section lO(a)(l)(B) of the 
Endangered Species Act. The HCP was developed to address impacts to the state and 
federally threatened Florida scrub-jay (Aphelocoma coerulescens) that will result 
incidental to the development of currently occupied scrub-jay habitat at the City-owned 
Festival Park site and nearby privately owned residential lots that may be utilized by 
Florida scrub-jays. 

This HCP is the result of a City-wide study conducted under an ESA Section 6 Planning 
Grant that was awarded to the Applicant in Fiscal Year 2008-2009 by the USFWS to 
determine the need to implement an HCP to resolve conflicts between development and 
federally listed species within the City of Cape Coral. This study included research and 
field reviews to determine which federally listed species occur within city boundaries, the 
species potentially affected by development, and which species would most benefit by 
inclusion within a citywide HCP. The Florida scrub-jay was found to be the only 
federally listed species currently occurring within the city and under imminent threat 
from development. 

The proposed action consists of the development of Festival Park and all other occupied 
Florida scrub-jay habitat within the City of Cape Coral. Festival Park is located in 
Section 27, Township 43S, Range 23E in the City of Cape Coral, Lee County, Florida. 
Festival Park is a 215-acre parcel of which most has been purchased by the City for 
eventual development to public recreation uses. Three families of Florida scrub-jays 
have been documented within sub-optimal habitat at Festival Park, and take of this 
species will occur, incidental to the continued public use and development of Festival 
Park. The Applicant is requesting that the ITP authorize, for a period of 25 years, the 
take of three Florida scrub-jay families occupying 75 acres of habitat in Festival Park and 
nearby residential properties. Suitable habitat for the Florida scrub-jay does not occur 
elsewhere within the City, and results of surveys conducted in 2009 indicate no other 
occurrence of this species within Cape Coral. The City-wide HCP is being requested to 
cover nearby residential properties that could potentially be utilized by scrub-jays 
currently residing at Festival Park. Because of the poor quality of habitat, habitat 
fragmentation, and threats typical of suburban environments, the long-term viability of 
the three fanlily groups at Festival Park is very low. 

Measures will be taken to minimize impacts by conducting all construction outside of the 
Florida scrub-jay nesting season. Mitigation will take place in the form of restoration and 
long-term management of 125 acres of high quality scrub-jay habitat located on parcels 
within the Alva Scrub Preserve, Lee County Conservation 20/20 lands, in an effort to 
increase the local population of scrub-jays utilizing the regional network of public lands. 
The biological goals of this HCP include conducting restoration and long-tenn 
management of scrub habitat specifically for Florida scrub-jays on public lands, and to 
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contribute to the establishment of a long-term viable Florida scrub-jay population in Lee 
County. 

Lee County Conservation 20/20 staff will be responsible for the long-term vegetation 
monitoring and management, the scrub-jay monitoring program, and annual reports to 
USFWS after the five-year post-restoration period is complete. The Applicant will 
provide the funding for the initial habitat restoration activities and the long-term 
management and monitoring. 

The Plan Area for this HCP includes the entire geographic limits of the City of Cape 
Coral and the proposed mitigation areas, which include parts of Alva Scrub Preserve 
Parcel 325 (ASP 325) and Alva Scrub Preserve Parcel 357 (ASP 357). The Florida scrub­
jay is the only species requested to be covered under this HCP. 

11 
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1.0 Introduction 

1.1 Overview 

The City of Cape Coral (Applicant) has developed this Cape Coral Habitat Conservation 
Plan (HCP) as a result of citywide efforts to resolve conflict between human development 
and conservation of federally listed species. Proposed development of Festival Park and 
other nearby parcels occupied by the federally-listed threatened Florida scrub-jay 
(Aphelocoma coerulescens) (scrub-jay) will result in "take" of the scrub-jays. 

A small population of scrub-jays, consisting of three family groups, has been documented 
on and immediately adjacent to the City-owned Festival Park site (Figure 1-1). Surveys 
conducted by W. Dex Bender & Associates, Inc. in 2009 concluded that approximately 
75 acres of occupied scrub-jay habitat exist in this area. City-wide surveys conducted in 
2009 revealed no other scrub-jays or suitable scrub habitat within the City of Cape Coral. 
The City intends to develop Festival Park to a multi-use recreational complex to benefit
Cape Coral citizens and visitors. This development, as well as the development of nearby 
residential parcels, would impact habitat occupied by the scrub-jay and thus place the 
City of Cape Coral and residential lot owners in violation of federal and state law. 

 

This HCP is being developed as part of a future application for an Incidental Take Permit
(ITP) from the U.S. Fish and Wildlife Service (USFWS) pursuant to Section 10(a)(1)(B)
of the Endangered Species Act (ESA) of 1973, as amended. The Applicant is requesting
that the ITP authorize take of the scrub-jay for a period of 25 years, incidental to
development of properties within the City of Cape Coral. 

 
 
 
 

1.2 Background 

In Fiscal Year 2008-2009, the City of Cape Coral was approved to receive an ESA 
Section 6 Planning Grant from the USFWS for the development of a citywide HCP. HCP 
planning efforts have included research and field studies to determine the protected 
species occurring within the City, those potentially affected by development, and which 
species would most benefit by inclusion within a citywide HCP. The scrub-jay was 
found to be the only federally listed species currently occurring within the city and under 
inuninent threat from development. 

Page 1-1 
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1.3 Proposed Action 

The proposed action consists of the development of Festival Park and nearby private 
residential parcels. Festival Park is an approximately 215-acre area designated by the 
City of Cape Coral, and located in Section 27, Township 43S, Range 23E in Lee County, 
Florida (Figure 1-2). The site consists of cleared lots and associated roadways, with a 
large man-made lake, accessing the largest fresh-water canal system in the Cape. The 
lots are mowed regularly, and vegetation is limited to primarily turf grasses and scattered 
shrubs. Portions of the site are cUlTently utilized for a remote control model airplane park 
and storage for spoil material. Florida scrub-jays have been documented on the site by 
City of Cape Coral staff, and the telTitories of three family groups were confirmed on site 
via detailed field surveys conducted in April and May of 2009 (Appendix A). Take of 
scrub-jays will occur as a result of the development of 75 acres of occupied Florida 
scrub-jay habitat at Festival Park and development of nearby residential parcels. 
Measures will be taken to minimize impacts to the resident scrub-jays during 
construction, to include conducting all construction outside of the nesting season within 
occupied habitat. Mitigation will take place in the form of habitat restoration and long­
term management of 125 acres of high quality scrub-jay habitat located on Lee County 
Conservation 20/20 lands, in an effort to increase the local population of scrub-jays 
utilizing these public lands. The City of Cape Coral will provide the funding for the 
initial habitat restoration activities and the long-term management and monitoring. 
Details of the mitigation plan, restoration activities and long-term management and 
monitoring plans are provided in Section 4.0 of this document. 

1.4 Purpose and Need 

The purpose of this HCP is to allow for the lawful development of publicly owned lands 
for recreational uses and privately owned lands for residential use, while ensuring viable 
populations of scrub-jays are maintained regionally in the long term. The need for the 
development of an area that will serve as a festival gathering area is apparent in Cape 
Coral. This issue was raised numerous times in public workshops and in written survey 
comments. CUlTentiy, Cape Coral has no true designated special event or gathering area. 
Special events are typically held within downtown Cape Coral along Cape Coral Parkway 
or in City-owned parking lots . Private property in Tarpon Point in southwest Cape Coral 
was frequently used in the past; however, that area is no longer available for events, as 
development takes shape. The vision of Festival Park was identified in the Council­
adopted Parks Master Plan in 2002, and this designated special event/gathering area will 
provide the 0ppoltunity for thousands of individuals to participate in activities in a safe 
location. 

Page 1-3 
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The City of Cape Coral has been acquiring private lots in and adjacent to the Festival 
Park site for a number of years, with the ultimate intent of developing this multi-use 
recreational complex. In order to realize the full financial return on this tax-payer 
investment, the entire site must be available for development, which includes the 75 acres 
of occupied scrub-jay habitat. 

1.5 Permit Duration 

The requested incidental take permit term is 25 years; however the exact timing for the 
development of Festival Park is yet to be determined, and will be predicated on collection 
of a park impact fee. During the "boom" years, the City was collecting $700,000 to 
$800,000 per month in impact fees which would provide resources in a very timely 
manner. However, with the current economy and lack of new development in Cape 
Coral, the fee collection has slowed significantly. While the need for the park remains, 
the timing is in question and construction could be 15 to 20 years from today. 
Subsequently, the requested incidental take permit term is 25 years. 

1.6 Regulatory Framework for the HCP 

The ESA was enacted by Congress in 1973 to protect plant and animal species that are in 
danger of extinction. Federal agencies are required by Section 7( a)(1 ) to use their 
authorities to fUlther conservation of listed species. The USFWS is responsible for 
administration of the ESA. Section 9 of the ESA prohibits unauthorized take of a 
federally listed species. A "take" as defined by the ESA and used herein includes any 
direct or indirect impacts to scrub-jays including harming, harassing, injury, and/or death. 
"Harm" is further defined to include significant habitat modification or degradation that 
results in death or injury to listed species by impairing essential behavioral patterns (e.g., 
nesting or reproduction). An "incidental take" is defined as the take of a listed species 
such that the take is incidental to, and not the purpose of, carrying out an otherwise 
lawful activity (Section 10(a)(1)(B), ESA). 

The Applicant's proposed Festival Park project and nearby residential development fall 
under the regulatory mechanism authorized under Section 10(a)(1)(B) of the ESA, which 
allows the incidental take of a listed species that results from, but is not the purpose of, 
carrying out an otherwise lawful activity. Section 10 of the ESA requires the Applicant 
to submit an HCP. The HCP is required to meet the following permit issuance criteria 
(USFWS 2009): 

(i) taking will be incidental; 
(ii) the Applicant will, to the maximum extent practicable, mlrumlze and 

mitigate the impacts of the taking; 
(iii) the Applicant will ensure that adequate funding for the plan will be 

provided; 
(iv) taking will not appreciably reduce the likelihood of the survival and 

recovery of the species in the wild; and 
(v) other measures, as required by the Secretary, will be met. 

Page 1-5 
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1.7 Plan Area 

The areas covered by this HCP include the entire geographic limits of the City of Cape 
Coral (Figure 1-2) and the proposed mitigation areas, which are part of Alva Scrub 
Preserve Parcel 325 (ASP 325) and Alva Scrub Preserve Parcel 357 (ASP 357) (Figure 1­
3). 

The citywide coverage under this HCP is being requested to ensure all potentially current 
and future properties occupied by the scrub-jay are covered under this HCP. Although 
the documented scrub-jay habitat is primarily located within Festival Park, the Applicant 
is requesting assurance that private parcels will also be covered under this HCP in the 
event of dispersal from the Festival Park site. 

1.8 Species to be Covered by Permit 

The scrub-jay is the only species requested to be covered under this HCP. This species is 
listed as threatened by the USFWS under 50 CFR 17, and by the Florida Fish and 
Wildlife Conservation Commission (FWC) under Chapter 68A-27.004, F.A.C. 

Page 1-6 
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2.0 Project Description 

2.1 General Environmental Setting 

The City of Cape Coral, located in southwest Lee County, Florida, encompass
approximately 120 square miles of a large peninsula bordered by the Caloosahatch
River to the south and east, and Matlacha Pass to the west, which separates Cape Cor
from Pine Island (Figure 1-2). Cape Coral is the second largest city by land area and th
eleventh largest by population in the state. The most recent population estimate in 200
(162,852) shows a 64.2% increase in population from the previous decade; Cape Coral 
one of the fastest growing areas in Florida and the United States (State of Florida 2009). 

es 
ee 
al 
e 
9 
is 

The climate in Cape Coral is humid and subtropical, dominated by bright, sunny days (an 
average of 335 days a year), with hot, humid, rainy summers, and cooler, drier winters. 
The annual average temperature is 74.40 F with a high average of 84.1 0 F and a low 
average of64.7° F. Annual rainfall averages 53.37 inches. 

2.2 Land Use / Vegetation Communities 

Significant development in the City began in the 1950s and '60s, beginning with the
rapid development of the Cape Coral community (Landers-Atkins 2000). Unlike the
majority of Florida, which was initially developed as agriculture, residential and
commercial development has dominated the City'S landscape since its founding.
According to the American Community Surveys from 2006-2008, there were 75,437
housing units, including 17,485 vacant housing units within the city limits (U.S. Census
Bureau 2008). Development in the City is most dense in the south and east, moderate in
the central portion of the peninsula, and less dense in the north and west, especially north
of Pine Island Road (L. Blydenburgh, pers. comm.; Quest, pers. obs.). 

 
 
 
 
 
 
 
 

Cape Coral has 400 miles of man-made canals, which is more than any other city in the 
world. The canal system is so extensive that local ecology and tides have been affected 
(Charlotte Harbor National Estuary Program 2006). 

In addition to residential parcels and canals, Cape Coral also contains commercial, 
industrial, and recreational areas, mangrove swamps, coastal wetlands, and open land, 
mostly represented by cleared, undeveloped lots. Exotic, invasive species such as 
Brazilian pepper (Schinlls terebinthifolius) and Australian pine (Casuarina equisetifolia) 
are abundant and problematic in Cape Coral. Few native habitat areas occur within the 
City limits, and are limited primarily to scattered remnant patches of pine flatwoods. 

Occupied scrub-jay habitat occurs on the Festival Park site and nearby private parcels. 
The Festival Park site is bordered to the north by the Gator Slough Canal and to the east 
by the Zanzibar Canal. To the south of the site are the Northwind Canal and a portion of 
NW 27th Street. The western portion of the site is bordered by Chiquita Boulevard and 
NW 14th Avenue. The majority of the 215 acre parcel (approximately 140 acres) 
consists of undeveloped residential lots, which have been acquired by the City and are 
being maintained in a mowed state (Figure 2-1). Vegetation species present in the 
residential lots include bahiagrass (Paspalum notatum), natalgrass (Melinis repens), false 
buttonweed (Spermacoce assurgens), beggar's ticks (Eidens sp.), lantana (Lantana 
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camara), crowfoot grass (Dactyloctenium aegyptium), sand spur (Cenchrus sp.), carpet 
grass (Axonopus sp.), widely scattered slash pine (Pinus elliottii), Brazilian pepper, and 
live oak (Quercus virginiana). The widely scattered live oaks appear to be landscape 
varieties present throughout the site, and scrub oak species have not been observed (W. 
Dex Bender and Associates, Inc. 2009). Paved roads make up approximately 44 acres of 
the site. The remaining land uses include a residence, a remote controlled vehicle park, 
and spoil and fill areas. 

2.3 Documented Species of Concern within City of Cape Coral 

State and federally listed species that have been documented within Cape Coral include 
beautiful pawpaw (Deeringothamnus pulchellus), wood stork (Mycteria americana), 
gopher tortoise (Gopherus polyphemus), sandhill crane (Grus Canadensis), least tern 
(Sterna antillarum), Florida scrub-jay, burrowing owl (Athene cunicularia), Sherman's 
fox squilTel (Sciurus niger shermani), and Eastern indigo snake (Drymarchon couperi) . 
Of these, the species that were specifically discussed during preliminary project meetings 
and noted in the HCP Planning Grant Application as possibilities to include in the HCP 
include: beautiful pawpaw, gopher tortoise, scrub-jay, burrowing owl, Sherman's fox 
squin'el, and eastern indigo snake. The bald eagle (Haliaeetus leucocephalus) was also 
considered for inclusion, but it is no longer listed by the ESA (see below). It is likely that 
some of these species will be affected by the mitigation provided under the Cape Coral 
HCP; however, with the exception of the scrub-jay, they are not covered under this HCP, 
as discussed below. 

Bald Eagle 
The bald eagle was de-listed from the Federal List of Threatened and Endangered 
Wildlife in 2007 due to its recovery from near extinction. Although it is no longer 
protected by the ESA, it is still protected by the Migratory Bird Treaty Act (MBT A), the 
Bald and Golden Eagle Protection Act (BGEPA), and the Lacey Act. The BGEPA 
recommends that a minimum buffer of 660 feet be established for any construction 
activity that is visible from the nest. Additionally, the City of Cape Coral adopted a 
local ordinance that provides a more restrictive and protective eagle management zone 
that extends 1100 feet from the nest. The ordinance has provisions for building during 
nesting season if a City-approved Bald Eagle Management Plan (BEMP) and a City­
approved, Qualified Eagle Monitor is obtained. It is estimated that the City is home to 10­
12 pairs of nesting bald eagles (L. Blydenburgh, City of Cape Coral, pers. comm.). 

It was determined that sufficient protections via other regulations exist for the bald eagle, 
and based on the species' recent delisting, it was not considered appropriate to cover this 
species under this HCP. 

It is unlikely that bald eagles or their nesting habitat will be affected by the Proposed 
Action, so mitigation is not necessary. 
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